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Notes and Exercises

Where do you start?

How do you start?
( When you know the general topic…


~ Browse the CED and the Canadian Abridgment Digests

( When you know the specific case name or citation, or the specific legislation…


~ Find the case or statutory provision

(When you know the issue…


~ Search different document types by key word

Practice exercise:

Use the CED Table of Contents to find the answers to these questions:

1. Your client comes to you.  His neighbour has a tree, whose branches overhang the boundary of the property line.  This results in the tree constantly dropping “tree poop” into his pool.

He wants to cut down the offending branches.

a) Does he need his neighbour’s permission?

b) Can he go on his neighbour’s property to cut down the branches?

c) What if the tree was originally on the neighbour’s property, but then grew onto your client’s property….does the tree then also become your client’s property?
2. Using the Canadian Abridgment Digests Table of Contents, find whether there is any case law where whipping has been used as a type of sentencing.
a) If so, how many cases are there?

b) When was the most recent case?

 What is the Canadian Encyclopedic Digest (CED)?

· The CED is a comprehensive statement of Ontario and Western law – provincial, federal and common law – as derived from statute and case law.

· Over 225 subject titles on every aspect of Canadian law and practice are included, referencing tens of thousands of case law authorities and statutory provisions.

· Each subject title is prepared by an expert contributing author. It is comprised of concise statements of the law presented in numbered paragraphs followed by supporting case law, legislation and authoritative legal commentary. 

· Titles of related interest are identified in the currency note and suggest alternate/additional subjects for research. 

· Preceding the paragraph is a link to the equivalent section in The Canadian Abridgment classification, making it easy to follow up your CED research by canvassing the relevant case law.  

· Numbered paragraphs are organized under major headings and subsequent levels of subheadings within each subject title. This serves both to organize the title logically and to direct you, the researcher, to the exact statements of law that address your legal issue.  

· Like any good encyclopedia, CED may be used to answer your legal question directly and succinctly, or it may serve as a centre point from which to conduct research, directing you to primary sources you may wish to examine more closely by referring to the authorities cited in the footnotes.

· Users may browse or search the CED.

· The CED is exclusive to Westlaw Canada

CED Boundaries and Surveys IV.2


Canadian Encyclopedic Digest
Boundaries and Surveys
IV — Fences and Trees
2 — Trees

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

To check the currency of the title, please refer to the subject title page.
IV.2

See Canadian Abridgment: REA.II.1.d Real property — Registration of real property — Boundaries and surveys — Boundary trees

§259 While trees planted by a person on his or her own land are his or her own property, all branches or roots projecting onto adjoining lands may be cut without notice by the owner of those lands;[FN1] however, the latter does not have the right to trespass upon the planter's land for that purpose.[FN2]
§260 A tree growing on the boundary between adjoining properties is the common property of both owners; if one owner cuts down the tree without the sanction of the other, that owner is responsible to the other owner in damages; however, a tree planted on the land of one owner and growing thereon for years which in the course of its growth encroaches a few inches upon adjoining property does not become the common property of the adjoining owner.[FN3] 

§261 Where an action involving "border trees" is brought in trespass to land, recovery will lie only to the extent that there has been an invasion of the boundaries of the plaintiff's property in the course of the cutting complained of. Where branches or roots extend across a boundary line, a neighbour may have a remedy in nuisance, which may include self-help, but not generally a right to enter upon the other's property or to cut any part of the tree located on the other side of the line.[FN4] 

§262 In Ontario, a tree planted with consent on the boundary line between adjoining properties is the common property of both owners.[FN5] A person who causes injury to a tree growing on a boundary line between lands is guilty of an offence.[FN6]
FN1. Collis v. Amphlett, [FN[1920] A.C. 271] (H.L.) (timber from branches cut off by adjoining owner remaining property of planter); Lemmon v. Webb, [1895] A.C. 1 (H.L.); Peters v. Dodge (1910), 45 N.S.R. 33 (N.S. C.A.); Gough v. Hoffman (1925), 28 O.W.N. 204 (Ont. C.A.); see also Graham v. Da Silva (1984), 34 R.P.R. 264 (Ont. Co. Ct.) (branches of tree growing on boundary overhanging and resting on roof of defendant's garage); Centrum Land Corp. v. Institute of Chartered Accountants of Ontario (1988), 64 O.R. (2d) 289 (Ont. H.C.) (institute seeking to expand facilities; planned expansion requiring removal of trees on boundary lines; trees not being common property of parties at common law or by statute; institute entitled to cut back branches or roots growing over or under its land interfering with expansion plans); Friedlander v. Kogan (2005), 2005 CarswellOnt 7966 (Ont. S.C.J.) (tree on plaintiff's property having roots on defendant's property; defendant cutting roots and causing tree to fall on plaintiff's property; defendant liable for damage to plaintiff's property); Ford v. Zelman (2005), 2005 CarswellBC 1888 (B.C. Prov. Ct.) (owner of adjoining land may owe duty of care to ensure tree suffers minimal damage as result of pruning).
FN2. Collis v. Amphlett, [FN[1920] A.C. 271] (H.L.); see also Timber.
FN3. Peters v. Dodge (1910), 45 N.S.R. 33 (N.S. C.A.).
FN4. Anderson v. Skender (1993), 32 B.C.A.C. 142 (B.C. C.A.); varied on reconsideration (1993), 36 B.C.A.C. 79 (B.C. C.A.); leave to appeal refused (1994), [FN47 B.C.A.C. 255] (S.C.C.) (defendant damaging limbs and roots of trees along common boundary; one tree having trunk partly on lot line, other two having trunks on plaintiff's land, with roots extending under defendants' land; plaintiff not entitled to damages not involving trespass).
FN5. Forestry Act, R.S.O. 1990, c. F.26, s. 10(1), (2) [both re-en. 1998, c. 18, Schedule I, Item 21]; see also Armstrong v. Annett (1903), 2 O.W.R. 692 (Ont. C.A.) (improper reconstruction of fence placing tree on neighbour's property).
FN6. Forestry Act, R.S.O. 1990, c. F.26, s. 10(3) [re-en. 1998, c. 18, Schedule I, Item 21].

END OF DOCUMENT

What are The Canadian Abridgment Case Digests?

· The Canadian Abridgment Case Digests are a comprehensive collection of case digests or summaries of Canadian legal decisions.

· Digests are organized by subject and arranged according to a multi-level classification system.

· There are three general styles of digests:

· Narrative digests:  Written for more important cases such as SCC and other appellate judgments.

· Caption-only digests: Written for cases that do not fall in the above category but which are regarded as being significant or having some potential value as precedents.

· Classification-only digests:  Written for cases in which well-established legal principles are applied to familiar fact situations, and in which no novel or significant points of law arise.

· The Canadian Abridgment Case Digests are a great place to begin your research on any legal issue as it brings together, in an easily browsable format, digests of every case dealing with that issue.  By browsing through these digests you can identify and link to the full text of the decisions on point.

· You may browse or keyword search The Canadian Abridgment Case Digests.


Subject Title: Real property
Classification Number: II.1.d [Find all digests under this classification]
Digest Number: REA 92Supp.140 

Registration of real property -- Boundaries and surveys -- Boundary trees

Defendants had contractor cut down three trees that straddled boundary between parties' properties -- Plaintiffs observed alien equipment marks in ground on their side of trees -- Plaintiffs brought action for damages arising from removal of trees -- Action allowed -- Defendants were liable in trespass -- Any trespass could not be dismissed as merely technical -- There was no evidence trees were planted with mutual consent -- Defendants were not entitled to fell trees entirely -- There was no urgency in terms of risk to defendants or their property -- Defendants had opportunity to forewarn plaintiffs but did not -- There was evidence that someone had equipment for felling on plaintiffs' property.

Knight v. Kavka (2007), 2007 CarswellOnt 5190, 31 C.E.L.R. (3d) 117, Searle D.J. (Ont. S.C.J.)
[Ontario]

Copyright © Thomson Reuters Canada Limited or its Licensors.
All rights reserved.

3. Returning to our polygamy assignment:

a) Freedom of religion is one of the fundamental freedoms under the Charter of Rights and Freedoms.  Find the section of the CED dealing with this fundamental freedom.  (hint: the Charter is part of the Constitution Act, 1982)

b) In this section, find the name of a leading case that illustrates that, under the Charter, the person claiming freedom of religion does not have to show the existence of any objective religious obligation, requirement or precept. That person must show only the sincerity of his or her beliefs.

c) Retrieve the case.  Note up the case.  Has this case been distinguished?

d) Have there been any articles written about this case?

Now, how can we find additional case law on our topic?
4. Using the Canadian Abridgment Digests Table of Contents:
· What two titles might we look under to find digests dealing with freedom of religion?

· How many digests are there for each of the two titles?
(~~~>  The CED shortcut!)
5. Find the following documents by citation.  What are the case names?  How many documents have cited each case?
a)  (1985), 18 D.L.R. (4th) 321
b)  [2004] 2 S.C.R. 551
6. Find the Criminal Code, s. 293, R.S.C. 1985
How many cases have cited this section?
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Custom Search templates:

· Cases:  
· searches Supreme Court, Federal, provincial and territorial and tribunal decisions
· Law Report Articles and Journals: 

· searches full text articles from Law Reporters and Law Journals

· Canadian Abridgment Digests:

· searches all 700,000+ digests

· Index to Canadian Legal Literature (ICLL)

· searches extensive Canadian legal bibliography (books, articles, government publications, audio-visual materials, continuing legal education materials, case comments and annotations in English and French)
· Legislation:

· searches all Canadian legislation.  

· ‘Defined Term’ field searches for legislative definitions of words and phrases

· Words & Phrases:

· searches for judicial interpretations of words and phrases

· Canadian Encyclopedic Digest (CED):

· searches all of CED

· All LawSource content:

· searches everything
7.  Search for articles dealing with freedom of religion and polygamy using the Law Reports Articles and Journals search template
a) How do you structure your search?

b) How many articles did you find?

c) Repeat the same search in the Cases template.  How many cases did you find?

Reference Materials:  http://www.westlawecarswell.com/support/reference/
Web Tutorials:

http://www.westlawecarswell.com/support/emodules.htm






Assignment:





Polygamist Winston Blackmore was arrested early this year for committing polygamy contrary to s. 293 of the Criminal Code.


(In late September, the case was quashed because the provincial government acted unfairly in pursuing the prosecution).





Blackmore was going to argue that s. 293 violates s. 2(a) freedom of religion rights under the Charter of Rights and Freedom.





Draft a memo addressing the strength of this argument.
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